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I. Introduction 

 

1. Within one year from ratification of the Optional Protocol to the Convention 

against Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment,2 the Philippines is obligated to establish a national preventive 

mechanism.3 It is one or several visiting bodies, set up, designated or 

maintained, at the domestic level, for the prevention of torture and other cruel, 

inhuman or degrading treatment or punishment.4  

2. There is range of possible forms that the NPM can take. This paper explores 

them. Section I of this paper considers the standards that the NPM must 

observe. Section II critically examines the various possible forms of the NPM 

through the lens of these standards. 

 

II. International Standards 
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3. There are legal standards that the NPM must take into account. Whatever its 

form, the NPM must bear the necessary features demonstrating compliance 

with these standards. The OPCAT itself, in providing considerable, detailed 

guidance concerning the establishment of the NPM, lays down these standards, 

as the Subcommittee on the Prevention of Torture5 explains in its Guidelines 

on National Preventive Mechanisms.6  

 

A. Functional independence 

 

4. The standards, with which NPMs must comply, include functional 

independence. Article 18 of the OPCAT requires it of the NPM, together with 

the independence of its personnel. As the SPT asserts, the mandate and powers 

of the NPM should be set out clearly in constitutional or legislative text, and its 

operational independence should be guaranteed.7 The visiting mandate of the 

NPM should extend to all places of deprivation of liberty.8 In this regard, 

article 4(2) of the OPCAT states that ‘deprivation of liberty means any form of 

detention or imprisonment or the placement of a person in a public or private 

custodial setting which that person is not permitted to leave at will by order of 

any judicial, administrative or other authority.’ These detention places include 

all, and any suspected, places of deprivation of liberty, which are within the State 

Party’s jurisdiction, i.e., all those places over which it exercises effective 

control.9 

5. The State Party should also ensure that the NPM is able to carry out visits in 

the manner and with the frequency that the NPM itself decides. The NPM 

should be able to conduct private interviews with those deprived of liberty, and 

to carry out unannounced visits at all times to all places of deprivation of liberty, 

in accordance with the provisions of the OPCAT.10 

6. Article 18 of the OPCAT further requires that a State Party take the necessary 

measures to ensure that the experts of the NPM have the required capabilities 

and professional knowledge. Members of the NPM should collectively have the 
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expertise and experience necessary for its effective functioning.11 Among the 

experts, there must be gender balance and the adequate representation of 

ethnic and minority groups in the country.12 The NPM should ensure that its 

staff members have between them the diversity of background, capabilities and 

professional knowledge necessary, to enable them to fulfil properly their NPM 

mandate. These backgrounds should include relevant legal and health-care 

expertise.13 

7. According to the SPT, the relevant legislation should specify the period of 

office of the members of the NPM, and any grounds for their dismissal. Their 

periods of office may be renewable, and should be sufficient to foster the 

independent functioning of the NPM.14 The State Party should ensure the 

independence of the NPM, by not appointing to it members, who hold 

positions, which could raise questions of conflicts of interest. Members of the 

NPM should likewise ensure that they do not hold, nor acquire positions, 

which raise questions of conflicts of interest.15 The NPM should carry out all 

aspects of its mandate, in a manner which avoids actual or perceived conflicts 

of interest.16 The State Party should ensure that both the members of the NPM 

and its staff enjoy such privileges and immunities as are necessary for the 

independent exercise of their functions.17 

8. A State Party undertakes to make available the necessary resources for the 

functioning of the NPM,18 in accordance with the requirements of the 

OPCAT.19 In doing so, a State Party must give due consideration to the 

Principles Relating to the Status of National Institutions for the Promotion and 

Protection of Human Rights.20 The NPM should enjoy complete financial and 

operational autonomy, when carrying out its functions under the OPCAT.21  

9. The effective operation of the NPM is a continuing obligation. The 

effectiveness of the NPM should be subject to regular appraisal, by both the 

State Party and the NPM itself, taking into account the views of the SPT, with a 
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view to its being reinforced and strengthened, as and when necessary.22 The 

NPM, its members and its staff, should be required to review regularly their 

working methods, and undertake training, in order to enhance their ability to 

exercise their responsibilities under the OPCAT.23 The NPM should make 

proposals and observations to the relevant State authorities regarding existing 

and draft policy or legislation, which it considers relevant to its mandate.24 

 

 

B. Sufficient powers 

 

10. The NPM must also be cloaked with the powers necessary to carry out its 

mandate of preventing torture and other cruel, inhuman or degrading treatment 

or punishment. Under article 19 of the OPCAT, these powers include, at the 

minimum, the power: (a) to examine regularly the treatment of the persons 

deprived of their liberty in places of detention, with a view to strengthening, if 

necessary, their protection against torture and other cruel, inhuman or 

degrading treatment or punishment; (b) to make recommendations to the 

relevant authorities with the aim of improving the treatment and the conditions 

of the persons deprived of their liberty, and to prevent torture and other cruel, 

inhuman or degrading treatment or punishment, taking into consideration the 

relevant norms of the United Nations; and (c) to submit proposals and 

observations concerning existing or draft legislation. 

11. The NPM should establish a work plan or programme, which, over time, 

encompasses visits to all, or any, suspected, places of deprivation of liberty, 

which are within the jurisdiction of the State. The jurisdiction of the State 

extends to all those places over which it exercises effective control.25 The NPM 

should plan its work and its use of resources, in such a way as to ensure that 

places of deprivation of liberty are visited in a manner, and with sufficient 

frequency, to make an effective contribution to the prevention torture and 

other cruel, inhuman or degrading treatment or punishment.26 
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C. Adequate access 

 

12. The NPM must have adequate access to key information, as well as to places of 

detention. Under article 20 of the OPCAT, to enable the NPM to fulfil its 

mandate, a State Party must grant it: (a) access to all information concerning 

the number of persons deprived of their liberty in places of detention, as well 

as the number of places, and their location; (b) access to all information 

referring to the treatment of those persons, as well as their conditions of 

detention; (c) access to all places of detention and their installations and 

facilities; (d) opportunity to have private interviews with the persons deprived 

of their liberty, without witnesses, either personally or with a translator, if 

deemed necessary, as well as with any other person, who the NPM believes 

may supply relevant information; (e) liberty to choose the places they want to 

visit, and the persons they want to interview; and (f) right to have contacts with 

the SPT, to send it information, and to meet with it. 

13. The NPM should seek to establish and maintain contact with the SPT, as 

provided for and for the purposes set out in the OPCAT.27 The NPM should 

also seek to establish and maintain contacts with other NPMs, with a view to 

sharing experience and reinforcing its effectiveness.28 

 

D. Privilege and Confidentiality 
 

14. Privilege and confidentiality of information must also be respected. Under 

article 21 of the OPCAT, no authority or official may order, apply, permit or 

tolerate, any sanction against any person or organization, for having 

communicated to the NPM any information, whether true or false, and no such 

person or organization may be otherwise prejudiced in any way. The SPT 

emphasizes that those who engage, or with whom the NPM engages, in the 

fulfilment of its functions under the OPCAT, should not be subject to any 

form of sanction, reprisal or other disability, as a result of having done so.29 
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15. Furthermore, under article 21, confidential information collected by the NPM 

must be considered privileged. No personal data may be published without the 

express consent of the person concerned. The NPM should ensure that any 

confidential information acquired in the course of its work is fully protected.30 

 

E. Dialogue 

 

16. In addition, under article 22 of the OPCAT, the competent authorities are 

obliged to examine the recommendations of the NPM, and to enter into a 

dialogue with it, on possible implementation measures. According to the SPT, 

State authorities should enter into a follow-up process with the NPM, with a 

view to the implementation of any recommendations, which the NPM may 

make.31 Furthermore, the State Party should inform the NPM of any draft 

legislation, which may be under consideration, which is relevant to its mandate, 

and should allow the NPM to make proposals or observations on any existing 

or draft policy or legislation. The State Party should take into consideration any 

proposals or observations on such legislation received from the NPM.32 

17. The NPM should ensure that it has the capacity to, and does engage in, a 

meaningful process of dialogue with the State Party, concerning the 

implementation of its recommendations. It should also actively seek to follow-

up on the implementation of any recommendations, which the SPT has made 

in relation to the State Party concerned, liaising with the SPT when doing so.33 

18. Moreover, under article 23, a State Party must publish and disseminate the 

annual reports of the NPM. The SPT emphasizes that the State Party must 

widely disseminate these annual reports. The State Party should also ensure that 

it is presented to, and discussed by, the national legislative assembly, or 

parliament.34 The annual reports of the NPM should also be transmitted to the 

SPT, which will arrange for their publication on its website.35 

19. The NPM should also produce reports following their visits, as well as produce 

an annual report, and any other forms of report, which it deems necessary. 
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When appropriate, reports should contain recommendations addressed to the 

relevant authorities. These recommendations of the NPM should take account 

of the relevant norms of the United Nations in the field of the prevention of 

torture and other ill-treatment, including the comments and recommendations 

of the SPT.36 

 

F. Process 

 

20. The process for selecting the form of the NPM is as important as making the 

selection itself. The identification of the NPM may be embodied in 

constitutional, legislative or executive text. The SPT, in its Guidelines, express a 

preference for constitutional or legislative text.37 Compared to executive text, 

constitution or legislative text is more enduring. It is less susceptible to changes 

on account of the assumption into office of a new administration. Between 

constitutional and legislative text, it is the former that is more enduring. The 

process for amending constitutional text is longer and more tedious,38 than that 

for amending legislative text.39 But then, upon the same processes, 

constitutional text is more difficult to adopt in the first place, than legislative 

text.  

21. The body identified as the NPM should be publicly promulgated as such at the 

national level.40 The State Party should notify the SPT promptly of the body 

which has been established or designated as the NPM.41 

22. The NPM should be identified by an open, transparent and inclusive process, 

which involves a wide range of stakeholders, including civil society. The same 

openness, transparency and inclusiveness should characterize the process for 

the selection and appointment of members of the NPM, which must be in 

accordance with published criteria.42 As Steinerte and Murray assert, the more 
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transparent, inclusive and open the process, the more credibility and legitimacy 

the NPM will enjoy.43 

23. The NPM, whatever its form, must comply fully with these requirements, set 

forth in the OPCAT, as elaborated on by the SPT in its Guidelines. A body or 

office, which falls short of the prescribed standards, is not adequate compliance 

with the obligation to designate or establish the NPM under the OPCAT. 

Token compliance would not suffice. Rather, there must be compliance in 

good faith.44 

 

III. Forms 

 

24. The various possible forms for the NPM in the Philippines include: (a) 

designation of an existing body, such as the Office of the Ombudsman, or the 

Commission on Human Rights, as the NPM; (b) establishment of a new, 

independent body, not attached to any existing institution; and (c) 

establishment of a new, independent body, attached to an existing institution.  

 

A. Designation of an existing body as the NPM 

 

25. An existing body like the Philippine Office of the Ombudsman,45 or the 

Philippine Commission on Human Rights,46 could be designated as the NPM. 

If ever an existing body is identified as the NPM, a simple designation would 

be insufficient. Rather, the designation must be accompanied by an express 

grant of its mandate, detailing features that demonstrate compliance with 

requirements of the OPCAT.  

26. Designation of an existing institution as the NPM raises budgetary concerns. 

The Office of the Ombudsman does have existing machinery and resources, 

and the designation of an existing institution as NPM has been regarded as an 
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effective cost-saving option.47 However, as Steinerte and Murray assert, it is not 

true that designating an existing institution will not entail additional resources.48 

27. The mandate of the NPM demands a lot of resources, in light of its system of 

regular visits to various places of deprivation of liberty. As Steinerte and 

Murray explain, the powers of existing institutions are not as extensive as 

necessary for the NPM. A preventive approach to visiting is required, entailing 

visits more comprehensive than those made in response to allegations of ill-

treatment. Furthermore, the NPM engages in other preventive activities, like 

policy work and development of legislation, as well as educational and 

awareness-raising campaigns. Since these activities are resource intensive, 

existing institutions should be designated as the NPM, only if the necessary 

additional powers and resources are made available for carrying out the NPM 

mandate.49  

28. In case of designation of an existing institution as the NPM, there should be a 

separate unit or department within this institution, devoted to carrying out the 

mandate of the NPM. As the SPT asserts, where the body designated as the 

NPM performs other functions in addition to those under the OPCAT, its 

NPM functions should be located within a separate unit or department, with its 

own staff and budget.50 

 

 

1. Designation of the Ombudsman 

 

29. There are concerns specific to the designation of the Ombudsman as NPM. 

Ombudspersons51 often do have impeccable records in public service.52 The 

Philippine Ombudsman is no exception. Before assuming office, the holder of 

this office undergoes a gruelling screening process, involving the nomination by 

a Judicial and Bar Council, and the appointment by the President.53 However, 
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questions arise in regard to the human rights expertise of the Ombudsman. 

Those composing the NPM are expected to be experts on human rights, but 

the expertise of Ombudspersons, like the Philippine Ombudsman, is more 

generally in the field of the administration of justice.54  

30. Furthermore, Ombudspersons are often concerned with the handling of 

complaints. But the mandate of the NPM is broader and encompasses 

prevention of torture and other cruel, inhuman or degrading treatment or 

punishment.55 Ombudspersons are also almost exclusively lawyers. But the 

background, capabilities, and professional knowledge of members of NPMs 

should include, not only the relevant legal expertise, but also health-care 

expertise.56 Besides, the Ombudsman is just one person. Hence, questions arise 

as to how this form of the NPM can address the standards of gender balance 

and adequate representation. 

 

2. Designation of the CHR 

  

31. There are also concerns specific to the designation of the CHR, the national 

human rights institution57 of the Philippines, as the NPM. The OPCAT itself, 

in providing standards for the NPM, does cite and calls for due consideration 

to the Paris Principles.58 The International Coordinating Committee, that 

evaluates national human rights institutions on the basis of the Paris Principles, 

has found the Philippine CHR compliant, and has accredited it, with an A 

rating.59 But, as Casale observes, national human rights institutions, such as the 

Philippine CHR, tend to be reactive.60 Reactivity is incompatible with the 

preventive mandate of the NPM.   

32. Among its existing powers and functions, the CHR already has visitorial 

powers, only they fall short of the preventive mandate of the NPM intended by 
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the OPCAT. Under the 1987 Philippine Constitution, the CHR is to ‘exercise 

visitorial powers over jails, prisons, or detention facilities.’61 But these are 

merely general visitorial powers. The visiting mandate of the NPM is 

specifically aimed at the prevention of torture and other cruel, inhuman or 

degrading treatment or punishment, and has particular features prescribed by 

the OPCAT for unrestricted and unannounced visits.   

 

 

B. Establishment of a new, independent body 

 

33. The NPM can be a new, independent institution. This new, independent body 

is one that is distinct and not attached to any other existing body. In such a 

case, the NPM is not meant to replace existing institutions, rather to 

complement them, with its unique mandate specifically aimed at preventing 

torture and other cruel, inhuman or degrading treatment or punishment.  

34. To comply with the requirements of the OPCAT relating to functional 

independence, including the independence of its personnel, the NPM must 

enjoy the necessary institutional guarantees, such as safeguards similar to those 

enjoyed by the Ombudsman and CHR. These include the prohibition of any 

decrease in salaries during the terms of the members,62 fiscal autonomy63 and 

the automatic and regular release of approved, annual appropriations.64  

35. A new, independent body does require its own independent funding. But then, 

whether a new, independent body is established, or an existing institution is 

designated, additional resources will be necessary, on account of the NPM’s 

wide range of preventive activities, which are resource intensive.65 A legislative 

source of funding is preferred to an executive source of funding, as the former 

gives a greater assurance of independence.66  

 

C. Establishment of a distinct body attached to the Ombudsman or CHR 
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36. A variant of the earlier options is the establishment of a new, independent 

body, attached either to the Office of the Ombudsman, or the CHR. The 

attachment to either of these two bodies may be permanent or temporary. In 

case of a temporary attachment, the attachment may be limited to a specified 

period, as a provisional arrangement, to enable the NPM to begin operations, 

with a view to soon becoming a distinct body in the future. 

37. The relationship between the NPM and the partner institution, to which it is 

attached, must be clearly defined in the constitutional or legislative text. To 

safeguard its independence, the NPM’s attachment to the partner institution 

must be limited to a sharing of budget for salaries, office space, utilities, 

equipment, supplies and other facilities necessary for its operations. In regard 

to the manner by which it is to fulfil its mandate, the NPM, at all times, should 

remain free from the control and supervision of the partner institution. 

38. For options involving the Ombudsman, an attached body to the Ombudsman 

is preferred to simply designating the Ombudsman for another reason. An 

attached body to the Ombudsman may be a multi-member body, unlike the 

Ombudsman which is just one person.  A multi-member body makes possible, 

not only diversity of expertise, but also gender balance and the adequate 

representation of ethnic and minority groups in the country.67 

 

IV. Conclusion 

 

39. In sum, there are standards, with which the NPM must comply, whatever its 

form. These include functional independence, sufficient powers, adequate 

access to information, as well as to places of detention, privilege and 

confidentiality of information, dialogue, and an open, transparent and inclusive 

process of selection.   

40. In implementing these standards in the Philippine context, the spectrum of 

choices as to the form of the NPM ranges from designation of an existing 

institution, like the Ombudsman or CHR, to the establishment of a new body. 

Between these two possibilities, there is the variant of a new body attached to 

an existing institution, either on a permanent or temporary basis. 

41. For the reasons discussed earlier in this paper, among the possible forms of the 

NPM, a new, independent body appears to capture most fully the nature of the 
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NPM, as the OPCAT intends. This particular form seems to have the greatest 

potential to ensure functional independence, a feature central to the fulfilment 

of the NPM’s preventive mandate. For diversity of expertise, as well as gender-

balance and representation of ethnic minority groups, the NPM should be a 

multi-member body. As an independent body, the NPM should be able to 

decide for itself the manner by which it is to carry out its mandate. Its 

independence should be safeguarded by the necessary features prescribed by 

the OPCAT, as well as other guarantees, like the prohibition of any decrease in 

the members’ salary during their term, fiscal autonomy, and the automatic and 

regular release of its approved, annual appropriations. Initially, on an interim 

basis,68 this new body may be attached to an existing body for budgetary 

purposes only, for salary, office space, utilities, equipment, supplies, and the 

like, with the view that, at the end of the interim period, the attachment will 

cease, and it will be completely independent, even from a budgetary 

perspective. The manner of its creation could initially be by legislative text for 

the purpose of meeting the one-year deadline for its establishment. In the event 

of any later constitutional amendment ore revision on any matter, the 

establishment of the NPM could be included among the possible changes of 

the constitution.       

42. The process of identifying the NPM, as well as that for selecting the members 

of the NPM, must be open, transparent and inclusive. In appointing the 

members of the NPM, the President must be guided by published criteria, and 

should give weight to nominations by civil society organizations, engaged in the 

promotion of the right not to be subjected to torture and other cruel, inhuman 

or degrading treatment or punishment. 

43. With the OPCAT, ‘a new era of prevention of ill-treatment is beginning.’69 Care 

must be taken in the establishment of the NPM, a core feature of the OPCAT, 

so that both in terms of the mechanism, and of the process by which it is 

developed, it may do justice to ‘its ultimate goal: the eradication of torture and 

other forms of ill-treatment.’70 
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